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PETITION TO FILE THIRD SUPPLEMENT TO REPLY COMMENTS
AND THIRD SUPPLEMENT

Mt. Wilson FM Broadcasters, Inc. (hereinafter “Mt. Wilson™) timely filed Reply
Comments on January 16, 2007} Subsequently, Mt. Wilson filed a “Petition to File
Supplement to Reply Comments™ on February 2, 2007 and a Petition to File Second
Supplement to Reply Comments on February 20, 2007. The February 2, 2007
Supplement revealed that Clear Channel controlled four XM satellite music channels, a

relevant fact never mentioned in the Clear Channel pleadings (source — Detroit News

1 Mt. Wilson Reply Comments to Clear Channel Comments.




article dated February 1, 2007); the Second Supplement (based on a February 15, 2007
conversation between the Mt. Wilson President and a former Clear Channel employee
with first-hand knowledge of Clear Channel’s XM operations) revealed that Clear
Channel operates a total of nine XM commercial satellite channels.

The Third Supplement (the instant pleading) is based on a telephone interview
with Clear Channel Radio Chief Executive John Hogan and was reported on the Forbes

Web site May 25, 2007 Home Page issue (copy attached). Mr. Hogan states

“We’re in the satellite business we own a [3% stake in] XM
Satellite Radio (nasdaq:XMSR - news - people). We currently
program. . . [10] radio stations on XM, that’s one of our distribution
platforms. . .. I’m sort of underwhelmed by satellite. T think what
they have is a lot of really interesting channel titles. But when you
listen to them, there’s not much there. There certainly isn’t much
variety, and what I think is really the essence of radio — that is, what
is between the records — is really pretty lame.”

Summarizing Hogan’s statement, Clear Channel owns 3% of XM Radio, operates 10 XM
radio stations (channels) on XM satellite radio and does not believe that XM is
programming its channels in a meaningful way.g

Clear Channel is an advocate for raising radio ownership limits. The Clear
Channel Comments/Reply Comments, however, fail to mention the Clear Channel
ownership stake in XM radio and fail to mention that Clear Channel programs 10 radio

stations on XM radio2 Moreover, whereas the Clear Channel Comments describe

Hogan’s statement that Clear Channel programs 10 radio stations confirms the basic
information contained in the Mt. Wilson First and Second Supplements.

Hogan’s precise verbiage states “We currently program... [10] radio stations on
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satellite radio as the prime example of new technology competition to over-the-air free

radio (Clear Channel Comments, at p. 51)

“Today, free, over-the-air radio faces many more competitive
threats. .. and the competition comes from media that are not
crippled by the regulations that stifle the industry. In every single
local market, satellite radio companies... together deliver 270
channels. ... These competitive challenges-- and the inequities
imposed by the local radio caps — are currently threatening the
ability of free over-the-air radio to remain viable.”

Hogan’s opinion essentially downgrades XM radio programming other than the 10

stations programmed by Clear Channel.

As previously noted, Clear Channel has never disclosed in this proceeding that it

operates 10 XM satellite channels or has an ownership interest in the new technology that

threatens free over-the-air radio - an argument urged as the justification for raising the

radio ownership limits. The reasonable conclusions derived from the omitted facts and

the conduct of Clear Channel are as follows:

1.

The failure to disclose satellite radio interests in this proceeding and
to characterize satellite radio both as a threat to free over-the-air
radio and as a justification for raising radio ownership limits is
disingenuous, not smart, not clever, simply disingenuous;

The failure to disclose the satellite radio interests in the context of a
rulemaking proceeding pertaining to radio ownership limits
demonstrates excessive advocacy equating to a lack of candor;

The 10 XM radio stations programmed by Clear Channel negate the
Clear Channel arguments for raising radio ownership limits and,
indeed, evidences that Clear Channel is in violation of the existing
radio ownership rules in every market where Clear Channel and XM
radio collectively provide radio service;*

¥ Operation of multiple stations by the same entity adversely affects competition —
irrespective of whether satellite radio stations (or HD-2 stations) are deemed
attributable interests.
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4. There is an obvious “disconnect” between the arguments set forth in
the Clear Channel Comments/Reply Comments and the statements
of Clear Channel executives, thereby undermining the credibility of
the Clear Channel pleadings.

The “good cause” for filing all of the Supplements are relevant facts pertaining to
Clear Channel’s operation of XM satellite radio channels and Clear Channel’s ownership
interest in XM Satellite Radio facts pertinent to the instant Rulemaking proceeding, facts
never mentioned in the Clear Channel pleadings and facts which were not known to
Mt. Wilson until dates subsequent to January, 2007. The information provided in the
First and Third Supplements are based on publications. Indeed, the information provided
in the Third Supplement is based on an interview with the Clear Channel CEO and
confirms both Clear Channel’s operation of multiple XM satellite channels and Clear
Channel’s XM ownership interest. Whether the radio ownership limits should be
modified to allow an increase, a decrease, or remain as now promulgated, the matter of
competition is irrevocably interwoven with ownership limits. Clear Channel operation of
10 XM satellite channels, multiple HD channels (including HD-2 and HD-3 channels
which provide (or are capable of providing) separate program sireams) exacerbates an

existing competitive advantage and are clearly relevant to the issues in this proceeding,

i.e., it reasonably can be assumed that satellite radio channels are available to Clear
Channel advertisers, are utilized as an enticement to advertisers and that Clear Channel
derives remuneration from the operation of the satellite radio channels — or, as Mr. Hogan
succinctly stated, the *...satellite business... that’s one of our distribution

platforms. . . .” Aside from the obvious adverse impact on competition and the other free
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over-the-air radio operators, the Commission should not ignore the Clear Channe! fack of

candor in evaluating the merit of the Clear Channel pleadings.

Dated:

Respectfully submitted
MT. WILSON FM BROADCASTERS, INC.

o QX Y T

Robert B. Jacobi ™~
Cohn and Marks LLP
1920 N Street, N.W.
Suite 300

Washington, DC 20036
(202) 239-3860

Its Attorneys
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